Communications, Energy and Paperworkers Union of Canada
5915 Airport Road, Suite 510
Mississauga ON L4V 1T1
Tel: 905-678-0800 Fax: 905-678-7868

Ontario Region

November 28, 2011

MEMO
To: Telco Locals in Ontario
Re: Post Retirement Benefits Arbitration Decision

Arbitrator Stephen Raymond issued his decision on November 28, 2011 in connection with the Post
Retirement Benefits grievances filed by the Union. The Arbitrator dismissed the grievances. A copy of
the decision is attached.

The Arbitrator based his decision upon Article 25 of the collective agreement. The Arbitrator determined
that the actions of the company are subject to both Article 25.02 and 25.03 of the collective agreement.

The Arbitrator ruled that Article 25.02 permitted the Employer to announce changes to the benefit plans

provided that it did so by giving the CEP at least 30 days’ notice. This is qualified by the wording of

Article 25.03, which permits that the consent of the Union, which may not be unreasonably withheld, is
necessary for any changes that were to occur during the term of the collective agreement.

The Arbitrator ruled that 25.03 acts as a “freeze provision”, that would prevent change to the benefit
plans during the term of the collective agreement and would provide the Union with an opportunity to
bargain to prevent the modification. The Arbitrator specifically noted that the elimination of post
retirement benefits was not prevented by the CEP in the last round of negotiations.

On the basis of the decision of the Arbitrator, Bell’s ability to phase out post retirement benefits as
announced, was made effective by the ratification of the current collective agreement. The CEP entered
bargaining with the knowledge that Bell intended to phase out post retirement benefits, and accordingly
the CEP had an onus to change the collective agreement at negotiations in order to prevent the
elimination of post retirement benefits.

The final offer presented by Bell did not provide for the continuation of post retirement benefits. This final
offer was ratified by the employees in the bargaining unit, and according to the Arbitrator’s interpretation
of the collective agreement this was sufficient for post retirement benefits to be phased out as
announced by Bell.

In solidarity,

“Barbeana Mol

Barb Dolan,
Administrative Vice President,
CEP Ontario Region.

BD:Imc/cope-343
cc: National Representatives Servicing Telco Locals
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IN THE MATTER OF AN Anmlmilon

BETWEEN:

;BELL CANADA

~ {"Employer”)

-and - i
i

COMMUNICATION, ENERGY AND PAPERg}NORKERS UNION
: {“Union”)
|
AND IN THE MATTER OF A GRIEVANCE §N RESPECT OF POST-RETIREMENT BENEFITS
|
|

Stephen Raymond - Arbitrator

Appearances for the Employer:

Maryse Tremblay Counsel

Mireille Bergeron Senior Counsel,|Bell Canada
Amal Garzouzi Senior Counsel,|Bell Canada
Raynald Wilson Director Humaq Resources
Appearances for the Union:

Micheil Russell Counsel :

Sean Howes National Representative
Joel Carr _ Natlonal Representative
Ray Mortimer ~ President, Local 26

i

i
!
?
i i
A hearing in this matter was held in Toronto on Septémber 10, 2010, March 10, 2011,
April 21, 2011, May 31, 2011, and August 29 and 30, 2011,

i
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| AWARD

This arbitration is in respect of two grievafnces brought by the Union regarding the elimination
of post-retirement benefits, The Employer announced on M arch 27, 2007, a phased-in
elimination of post-retirement benefits. The first grievance|dated April 5, 2007 is in respect of a
Collective Agreement with a term of August 19, 2004 1o Noyember 30, 2007 (“Collective
Agreement #1”), The second grievance dé’ted September 10, 2010 is in respect of a Collective
Agreement with a term of June 5, 2008 to; November 30,2012 (“Collective Agreement #2"),
The issue before me is whether the elimination of the post-retirement benefits violates one or
hoth of the Collective Agreements. The decision to gliminate the post-retirement benefits was
made and communicated by the Employer to the Union during the term of Collective
Agreement #1. The commencement of thﬁe implementation of the elimination of post-

retirement benefits is during the term of Collective Agreemfnt.#z. There Is no issue in respect
of my jurisdiction. :

i
1

The parties entered into an Agreed Statement of Facts which 1 set out below in its entirety. The
parties also called extensive evidence in respect of bargaining history. | will set out some of
that evidence when reviewing the arguments of the parties as well as in the decision.

Agreed Statement of Facts

The Agreed Statement of Facts agreed to by the parties is as follows:

1. The follawing Agreed Statement of Fagts sets out facts that are agreed upon by the CEP and
Bell Canada (“the Parties”) in relation to the above-noted matter.

2. ‘The CEP is the bargaining agent for thee group of “Craft and Services Emplayees” employed
by Bell Canada (often referred to as th%e “Technicians”).

3. On April 5, 2007, the CEP filed a grie\}ance challenging |Bell Canada’s decision to gradually
eliminate post-retirement benefits fm% future retirees. A coby of the grievance is attached
and entered as Exhibit 1.

1
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i
4, The collective agreement in effect atjthe time the grievance was filed was the one in force
4

for the period from August 19, 2004 until November 30, 2007. A copy of the 2004-2007
collective agreement is attached and fentered as Exhibit 2.
i

5. A subsequent collective agreement \ifvas negotiated for the period from June 5, 2008 to
November 30, 2012 and is currentli binding on the [Parties. A copy of the 2008-2012
collective agreement is attached and entered as Exhibit 3.

6. On March 26, 2007, Mr. Raynald Wiilson, then Difector, Labour Relations, informed Mr.
Richard Chaumont, CEP National Rzépresentative (Quebec) and Mr. Sean Howes, CEP
National Representative (Ontario) by \Evay of conferenceicall that Bell Canada would proceed
to gradually change and eliminate the benefits provi’c‘_ed to employees upon retirement

over a ten year period,

7. On March 27, 2007, the Company ser;t a general comméunication to all its employees along
with Questions and Answaers, includingz the Craft and Serivices Employees reprasented by the
CEP, notifying them of the gradual pI:'wasing in of cﬁanges to benefits at retirement over a
ten year period. A copy of the said communication was ent to the Union on the same date.
A copy of the March 27, 2007 communication to all employees with Questions and Answers
is attached and entered as Exhibit 4. :

8. Additional communication to all empldyees also included:

> An additional emall sent to all employees on March 30, 2007 which provides further
details regarding the changes to bienefits at retirement. A copy of the March 30, 2007

J

email to employees is attached ant.:i entered as Exhibit 5,
i

> Additional detailed information on fBell intranet site ({‘Bellnet”), including:

e Human Resources- News & %Events

Y

e Concerns and Facts

i
: 3
1




NOU-28-2011 88:57 From:RDR INC 4166866218 , To: 4163663233 Page:5716

!

s Additional Questions and A;nswers — April 5"|update
» Information Toolkit

A copy of this additional inf:ormation to employees on Belinet is attached and
entered as Exhibit 6. i

¥

; i
9. The announced changes to post-retirement benefits can be summarized as follows:

> No changes for employees retiringzg before January 1; 2012;

» For employees retiring between Ja:nuary 1, 2012 and December 31, 2016, company-paid
medical coverage, excluding vision, dental and life infurance»,are offered until employees
reach the age of 65, at which time they will be coverled under government programs;

> Employees retiring on or after .lan:,uary 1, 2017 will .n,ot be eligible to receive company-
paid post-retirement benefits.

10. Bell Canada is self insured for the varii::»us benefits offered to its employees and for all post-

retirement benefits available to its reti;rees, except for the post-retirement life insurance.

11. The post-retirement benefits offered to the employees lre described on a website available
to Bell employees and retirees (the “Post-Retirement Beleﬂts Website”). A copy of all pages
contained on the Post-Retirement Benefits Website at !the time of signature of the 2004-
2007 collective agreement is attached ;and entered as Exihlblt 7.

12. The Post-Retirement Benefits Website was modified shortly after the announcement of the
phasing in of the changes to the posf-retirement benefits. A copy of the Post-Retirement
Benefits Website as modified in April, 2007 is attached and entered as Exhibit 8.

13,At the time of signature of the% 2004-2007 collective agreement, the following

administration contracts were In effect:

» The Dental Plan (effective July 1,5;2003), a copy of|which is attached and entered as
Exhibit 10; :
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» The Bell Canada Drug Plan (effethe April 1, 2004), a copy of which is attached and
entered as Exhibit 11; g

» The Medical Plan (effective July 1 2003), a copy of which is attached and enterad as
Exhibit 12.

14. At the time of signature of the 2004-23307 collective angement, employees were ealigible for
I
post-retirement benefits as described in Exhibit 7. in July 2005, Bell Canada entered into a

Life Insurance Policy for the first time,jwhich is attached|and'entered as Exhibit 9.

15. The Parties signed a new collective aéreement effectivelJune 5, 2008 based on the changes
found in the Proposed Settlement attached and entered as Exhibit 13. The new collective
agreement was ratified by CEP membfership, which ratification was completed on May 30,
2008. The text of Article 25 remained iunchanged.

g
i

16. During the 2007-2008 negotiations th;at led to the new, collective agreement, parties each
tabled their respective demands in October 2007, A copy of the Union demands during the

2007-2008 collective bargaining is aitached and entered as Exhibit 14. A copy of the
Company demands during the 2007-2008 collective baligaining is attached and entered as
Exhibit 15.

i',
H

17. The Parties are free to call and introduce additional ev%dence to supplement the facts set
out in this Agreed Statement of Facts.

The Collective Agreement

The Collective Agreement provision which;the Union claims has been violated by the
announced elimination of post-.retiremen,t; benefits is Article(25, and, in particular, Article 25.03,
The Article is unchanged from Collective Agreement #1 to Collective Agraement #2. Both
Collective Agreements provide as follows:
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Article 25 - Sickness Absence and%Beneﬁﬁ
i

25,01 The Company shall maintaiin for the duration of this Agreement, insofar as it

applies to employees covered by this Agreement, tl'}e program of benefits provided

under the following Plans: ’

i
- the Pension Plan

- the iIncome Protection Prfagram

- the Transition Benefit Plain

- the Comprehensive Medij;.:al Expense Plan
- the Vision Care Plan ;

= the Dental Plan

it is understood that the Companfs overall programiof Benefits will change during the
life of the Collective Agreement. As a result, insofar as they apply to the empioyees
covered by this Agreement, the above undertaking applies to these Plans as they exist
as of the date of signing of this agreement until suchitime as they are modified. From
then on, this undertaking will apply to these plans as modified.

It is understood that any raferencé to any benefit, including sickness absence, in the
Collective Agreement refers to the benefit then in force and should be read with the
necessary modifications, including'any reference to benefits in this Article.

25.02 At least 30 days prior to m@difying any of the|Plans listed in section 25.01, the
Company shall inform the Union of the changes to b? implemented and request
representation in that respect, !

25.03 For the duration of this Collective Agreementiand insofar as they apply to the
employees covered by this Agreement, the Plans listéd in section 25.01 shall not be
modified, except with the consent ;of the Union, which shall not be unreasonably
withheld.” :




NOU-28-2011 28:58 From:RDR INC 4166866218 To:4163663253 Pa9e=8’16‘

i
3

The Union’s Argument f

The Union commenced its argument by né)ting that there isino disagreement that post-
retirement benefits form part of the Colle;ctive Agreements. Post-retirement benefits are part
of the Plans identified in Article 25.01.

The dispute between the parties is what siteps need to be't Eken to eliminate these benefits.
The Union took the position that the Emp!oyer has.no right;!:_ovunilaterally amend the Plans in
Article 25 to remove the provision of post-retirement henefits. The Union stated that, although
there were two grievances before me under two Collective {xgre_eme,nts, the second grievance
was in many ways unnecessary. In any event, all of its submissions should be considered to be
made in respect of both grievances. The Union stated that éhe Collective Agreaments were
clear; there was a prohibition against the i(milateral removal of any benefit, including post-
retirament benefits.

Alternatively, the Union relied on the bargaining history in support of its position. Its position
was that the provisions of Article 25.01 are at least Ia'tenﬂy?mbiguous and that | ought to rely
on the bargaining history of the parties toiinterpret the Collective Agreements.

The Union commenced its detailed submi$sions with its altefnative'argument, and a review of
the bargaining history evidence. It then made its primary ar‘gument that Articte 25 prohibited
the unilateral elimination of post-retirement benefits, |

The Union’s argument in respect of the bairgaining historv'czln be summarized as follows: Inthe
round of bargaining following the annountement, the Employer did not seek to make any
changes to Article 25 or the Collective Agr%eement in respectiof its intention to eliminate post-
retirement benefits. During the two previous rounds of coll ctive bargaining, the Employer had
acted differently when it wanted to make changes to benefits Plans. In both 1999 and 2004,
the Employer sought to introduce a new benefit program. To do so, it made a presentation at
bargaining detailing the new benefit program. In negotiations, Letters of intent in respect of
the changes were drafted and appended to the respective Collective Agreements. The Letters
of Intent, although not part of the Collective Agreements, by agreement of the parties, were
included in the Memoranda of Settlementithat were ratified by the members of the bargaining
unit. i

it is this pattern which the Union said setsiout the agreement of the parties such that changes
to the benefits Plans are to be negotiated }oy the parties, and the Employer may not simply
announce and implement 3 unilateral change. The changes he‘scribed above, like the one
before me, were company-wide announ‘c,_efmeﬁts by the Employer to make changes to the

7
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benefits Plans. The pattern had been estéblished that whe

]
H

!

To:4163663293

‘this occurs, there will be discussion

at the bargaining table. The pattern is also that the Union has to consent to have an

amendment to the Plans. In each case, Létters of Intent we

The Union then turned to the Collective Afgreements and, in
says “freezes” the content of the benefit Plans. The only b

il

¢ signed by the Employer.

particular Article 25.03, which it
is upon which those Plans may be

modified is with the consent of the Union; Such consent may not be unreasonably withheld.

There is no issue, in the matter before me, that consent was

being unreasonably withheld

because the consent of the Union to rnaké the change was Rever sought by the Emplayer.

There was another issue that the Union a&dressed, which is
to in Article 25.01. The Employer took thé position that the
website. The Union took the position thaf the Plans were th

what is meant by the Plans referred
Plans were what it puts on its
¢ actual plan documents. While

not necessarily germane to the dispute bé.{tween the parties| | address this issue in my decision

below. !

Returning to the crux of the Union’s argurnent, the Union rqferred to the latest round of
bargaining. The Union set out in its proposals that the post—iretirement benefits should be

maintained, To the Union, it was inexplicable that the Empl
respect of the elimination, There was very little discussion
partles knew that the Union had flled a grievance claiming:

oyer put nothing in its proposals in

j'tbargaining, even though the

hat the announcement of the

elimination of the benefits was a violation of the Collective J;\,gre'ement #1. Since there was so

little discussion, there were no representations made at the

bargaining table in respect of the

post-retirement benefits. Similarly, there iwas no request 'by the Employer that the Union

Pase:9716

withdraw its grievance. The parties negotiated a Memoran;:!um of Settlement. Article 25 was
not amended. There was no Letter of intent in respect of the proposed changes to the benefit
Plans as there had been in previous rounds of collective bargaining.

: 1

The Unlon took the position that the Employer can make whatever announcements it wishes as

long as it obtains the consent of the Unlon to make changes
was not received at the bargaining table o:i' elsewhere, ther
Post-retirement benefits could not be eliminated without th
of Article 25. No change was sought or achieved. Article 25

to the Plans. Since that consent
Is no right to make the change.
e Emplo:yer changing the wording
03 which prohibits the

“modification of the Plans means that postiretirement benefits could not be eliminated.

The Union relied upon the following autht:)rities: Bell Canad}, {2003] C.L.R.B. no. 212; Re Bell
Canada and C.W.C, [1998] 11 C.L.A.S. 10; I?ell Canada and C.iE.P., Local 27, unreported decision

dated January 15, 2010 (Burkett); Bisaillon v. Concordia Uni\%ersity, [2006] 1 S.C.R. 666; Re Alcan
i }

|
8 |

i
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Canada Products Ltd. and Metal Foil Wor?&ers’ Union, Local 1663 (1982) 5 L.A.C. (3d) 1 (Arthurs);
Re Alcan Foils and Printing Specialties & Paper Products Union, Local 466 (1576) 11 L.A.C. (2d)
352 (Schiff}; Re Corporation of the Towrxs;hip of Muskoka Lakes and Ontario Public Services
Employees’ Union, Local 326 (1981) 1 L.Aj;c; {3d) 125 (MacDowell); Re Mississauga Hydro
Commission and International Brotherhood of Electrical Warkers, Lacal 635 (1984) 17 L.A.C.
(3d) 299 (P.C. Picher); Re Puretex Knittiné Co. Ltd. and Cana[:iian Textile & Chemical Union, Local
560 (1975) 8 LA.C. {2d) 371 (Dunn); Re Hémilton Medical Laboratories and County Medical
‘Laboratory and Ontario Public ServiceEn{ployees" Union (1983) 10 LA.C. (3d) 106 (Springate);
Re Ontario Jockey Club and Mutyel Empl«?ye‘e‘s’ Association; S.E.L.U,, Local 528 {1980) 28 LA.C.
{2d) 14 {Carter); Re CN/CP Telecommunications and Canadign‘ Association of Communications
and Allied Workers {1985) 18 L.A.C. {3d) 78 (M.G. Picher),

The Employer's Argument

The Emplayer took the position that there was na requirement to negotiate the elimination of
the post-retirement benefits. Simply put, once notice was given to the Union pursuant to the
Collective Agreement, the onus was on the Union to negoti?te to secure the benefits. When
the Union failed to negotiate a change, the post-retirementibenefits could be eliminated.

1

The Employer commenced its argument Sy reviewing the Collective :Agreements, It took the
position that there is no need to look at the bargaining histAlry but, even If one does so, it is also
clear that the Union did not, in bargaining, prevent the ellmiinat!on of the post-retirement

In respect of the Collective Agreements, ti1e Employer sta,teid that Article 25.01 is clear. Benefit
Plans are to be maintained for the duration of the Coll'ec’tivq Agreement or until such time as
they are modified pursuant to the Collective Agreement, Article 25.01 specifically states that
the obligation is “for the duration of this Agreement”, Articlles, 25.02 and 25.03 provide a
process for modification of the Plans. Article 25.02 provides a specific notice provision in
respect of modification. To make any mo’piﬁcatlon, the Em loyer must provide the Union with
thirty days advance notice. This nctice‘mrst be read having regard as well to Article 25.03. This
Article provides that there may not be any modification for ihe duration of the Collective
Agreement without consent of the Union ‘and that Such«cohisent may not be unreasonably
withheld. The Employer agrees that the cénsem:‘ of the Unié‘n, was not sought.

Reading all these Articles together, the En?lplover had the right to a unilateral modification

provided it followed Articles 25.02 and 25}03. First, there nf%u_st he at least thirty days advance

P9 I
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notice, Second, those modlﬂcationsmay% not be Implemen!ted during the term of the Collective
Agreement without the Union’s consent.i Those are the provisions to which the parties agreed,
and to which the Employer complied. In t;fact, there was mare than thirty days advance notice,
and there was no implementation of theichanges until afte'{ the parties had an opportunity to

negotiate a renewal Collective Agreemerit, and thus no vio_’ ation of either Article 25.02 or 25.03
occurred. ]

The Employer then turned to the negotia’;lonhistory. The lvidencep of the negotiation of
Collective Agreement #2 supported the Egmployer’s positioq‘ The Union had a bargaining
proposal to reintroduce the post-retirement benefits, No cihang‘efs were made to the Collective

Agreement. If there was no need fora pl;oposal in order}tuI maintain the post-retirement
benefits, why did the Union have a propasal to maintain thF benefits?

Further, it was argued, the subject of pos;t-retirement‘ben’esﬂts was hardly raised at
negotiations, When it was raised during the last minute discussions that led to ratification of a
Memorandum of Settlement, senior representatives of the Employér confirmed to Union
representatives that the Employer intended to implement what it had announced, The
Employer introduced internal Union corréspondence (objected to by the Union but which |
admitted) which demonstrated that the Union knew the En-inp‘loyer's announcement of changes
would be implemented. The round of bar:gaining was long and contentious. When it came time
to vote on the Employer’s last offer a division occurred in the Union. On one side, one faction
which was not supporting ratification claiined that in the Er?ployer’s proposed deal, the
membership had lost its post-retirament benefits, On the other side, the leadership of the
Union which supported ratification wrote in relation to the {'facts” as presented by the other
faction: “The removal of Post Retirament Benefits and the Lr’nploy,,ee Savings Plan aren’t part of
our contract, and never have been. Besides which, these are being removed from all BCE
employees, not just the 5,000 technicians (although PRBs remain in place through 2011 and
until 2016 at a reduced rate). If our fight js about getting thiese benefits included in our
contract, when the rest of the company is losing them, we should prepare ourselves for a very
long fight.,” The Employer asserted that t:he Union knew that the elimination of the post-
retirement benefits would proceed.

In respect of the “pattern” from the previpus rounds of baréa’ining, the Employer took the
position that no past practice could be es@ablished. Simply imt, what had been done previously
when the Employer sought to make changes to benefits was not consistent and therefore, no
practice could be established. In the firstiround of bargaini"g relied upon by the Union, there
was no evidence that the Employer sought consent from the Union for the changes. In the
second round of bargaining, the Employef made 2 presentafion to provide the Union with an

’ 10 i
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opportunity for input. A Letter of intent ;w:-xs drafted. Itis not part of the Collective Agreement,
It simply sets out the intention of the Employer,

The Employer also argued that the past piractice, even if it ?xists, which it denied, does not
advance the matter for the Union. The pr:'actice could end with notice. The Employer did so
with notice of the elimination of post-retirement benefits. 'Any practice that included the
drafting of a Letter of Intent to be includéd in the Memorandum of Settlement but did not form
part of the Collective Agreement ended \fvith the round of l%argaining that achieved Collective
Agreement #2. |

The Employer relied upon the following authorities: 'Southém Railway of British Columbia t1d.
and C.U,P.E,, Local 7000 (OPS 2-11-09), (2010) 198 L.A.C. (4{") 283; 5t. Mary's Cement {2010)
101 C.L.AS. 240 {Hunter}; Royal Ontario Museum [2011] OQLA.A. No. 292 (Raymond); Bell
Canada (Chawada Grievance), [2010] C.LA.D. No. 70 {Burkett), afPd CEP, Local 27 v. Bell Canada
[2011] ONSC 2517; Bell Canada (2000), unreported decision dated September 7, 2000
(Hamelin), Bell Canada {2011), 106 C.L.A.$. 1 (Picher); Telus|Communications Inc. [2010] B.C.).
No. 1990 (B.C.5.C.); Re Sudbury District Roman Catholic, {1984) 15 L.A.C. (3d) 284 (Adams);
Toromont Industries Ltd. (2009) 192 L.A.cj. (4™) 1 (Surdykowski); Siemens Automotive Ltd,
(1995) 47 LA.C. (4™) 380 (Williamson); Ontario (Ministry of Co‘mmunlty Safety and Correctional
Services), (2010), 137 LA.C. (4"™) 206 {Herjich); Explosive Technologies International (1996) 44
C.L.AS. 446 {Keller); Markstay — Warren (’,l\/lunicipality)u(ZOOB) 98 C.L.A.S. 283 (Slotnick); Telus
and TWU (Employee Share Purchase Plan) (2010) 201 L.A.C./{4") 15 (Sims); Morben Inc. {2004)
124 LA.C. (4™) 257 (Bendel); Smitty’s Family Restaurant (1998) 72 L.A.C. (4™) 437 {Freedman);
Jamesway Incubator Co, (2003) 119 LA.C: (4") 363 (Barrett); Mott's, a Division of Cadbury
Beverages Canada Inc, (1997) 49 C.L.A.S. 265 (Whitehead); lvaco Rolling Mills (Rod Mill) {1992)
28 L.A.C. (4") 372 (Bendel); Manning Community Health Centre (1998} 52 C.L.A.S. 440
(Moreau}; B.C. Rail {1197) 65 LA.C. (4"‘) 443 (Hope); Re Longyear Canada Inc. (1981) 2 LA.C.
(3d) 72 {Picher); Manitoba Housing Authority (1994) 41 LA.C. (4™) 225 (Teskey); Victoria Times
Colonist {1984) 17 L.A.c. (3d) 284 (Hope); Eurocan Pulp & Paper Co. (1990) 14 LA.C. (4') 103
(Hickling); Fisher Gauge Ltd. (2001) 63 C.LIA.S. 306 ‘(Starkma\\); Re CFTO-TV, Ltd, (1983) 10
L.A.C. (3d) 232 (Kennedy); Carleton Univeisity (1993) 37 L.AC. (4™) 269 (Young); Bell Canada
and C.E.P., unreported decision d'ated‘Febzrua'ry 12, 2002 (K?Ner);Te[us and T.W.U. (2009) 99
C.L.ASS. 46 (Kinzie); Noél v. Société d'éner:gie ¢le la Baie James [2001] 5.C.). No. 41; Bell Canada,
{2005] C.LR.b. no. 311 and Canadian Air Line Flight Attendants’ Association and Canadian Pacific
Airlines Limited [1985] unreported decisioin of the Canada L%x_bour Relations Board dated
January 8, 1985. ‘

!
11 {
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The Union’s reply

The Union raised a number of issues In reply. It stated tha{, in the first instance, there Is no

need to do anything other than Interpret%th Collective Agreements. In the Union’s view, there
is no window in which the Employer had the authority to eljminate the benefits without
consent. It had Collective Agreement #1 ;n which it is obligated to maintain the benefits, and
that is followed by Collective Agreement #2 in which also has the obligation to maintain the
benefits. Normally, one Collective Agreement would follow|the day after the expiry of the
previous Collective Agreement. In this situation, Collective'(\gre'ement #1 expired on November
30, 2007, and the term of Collective Agre?ment #2 did not ?o,mmence until June 5, 2008. The
period between Collective Agreement #1:and Collective Agfeement #2 is, however, covered by
the statutory freeze period in which there is no power for the Employer to make unilateral
changes. Accordingly, the Employer did n;ot have any windtl;)w in which it could enact the
unilateral change. On each and every day during the period under consideration one Collective
Agreement or the other governs and the Employer had to maintain the benefits. It had no right
to eliminate any of the benefits unilaterally.

The Union further argued that if there is a need to review o,i( bargaining history, those facts
upon which the Employer seeks to rely are not actually helpful to the Employer. There should
be no misunderstanding in respect of the position that the lbnion was taking. Within one week
of the announcement of the future elimination of post-retir;ement benefits, a grievance was
filed.

Finally, the Union took the position that if the Employer is c‘brrect, the Union would need to
arrive at each set of callective bargaining iand ask the question as to which Plans are
continuing? The Union says that this is not what is requlrec{’ by the language. In a situation
such as this, where there was no discussion with respect to changes to the Plans at the
bargaining table, why would the Union need to ralse it? It \I\Lasrunnecessary. Unless therals a
change, there is no need for an alteration;

i
3

Dacision

While | have read and reviewed the numerous cases cited by the parties, this decision turns
strictly on my interpretation of Article 25 of the Collective AFreements in this matter,
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A review of the timeline is helpful. Collegi:tive Agreement #:1 has a term of August 24, 2004 to
November 30, 2007, Near the end of thé term of thatCOilJ.-ctiv«». Agreement, on March 26,
2007, the Employer notified the Union that it would proceed to gradually change and eliminate
post-retirement benefits over a ten year period. The parties went into collective bargaining,
which lasted for several months, On Ma\!/ 5,2008, the’Em'p:loyer made a proposal at bargaining
which formed the basis for a Memorandim of Settlement which became Collective Agreement
#2. The term of Collective Agreament #2;1s June 5, 2008 tc:J November 30, 2012, The first
implementation date in respect of the elimination of post-retirement benefits is January 1,
2012, !

The issue before me is whether Article 25 prohibits a change to the benefits Plans, such as the
elimination of post-retirement benefits or permits it. The lgnguag;e'of the Article permits the
Emplayer to make the change in the way that it did. Article 25 does not create a complete
prohibition of change. it permits it. Articfle 25.02 provides that any'modification must have at
least thirty days' notice, This obligation hé}s been met by the Employer in this situation. The
Employer has given over four years’ of no;tice of the first change to post-retirement benefits,
This far exceeds the Collective Agreemen? obligation to prm':ide thirty days notice.

Article 25.03 is the more complicated section. It provides thiat the modification may not be
implemented during the term of the Collective Agreement \Llltho,ut the consent of the Union
(and that such consent may not be unreasonably withheld).| The Article is quite specific. It
applies for the duration of the Collective /}greement. The purpose of this provision is to ensure
that the members of the bargaining unit a:re not subjected to a change without having the
opportunity to bargain in respect of the change. It is not that the change may not be
implemented but rather, that the change fmay not be implefnented until a new Collective
Agreement has béen bargained, and consé!quently an opportunity has been given in respect of
bargaining in respect of the change. Article 25,03 in effect a‘ctrs a freeze provision. The
members of the bargaining unit are protezted from change fiuring the term of the Collective
Agreement. There is an opportunity to balrgain to prevent the modification. This is what the
Union attempted to do in the bargaining gfter the announcement of the elimination of post-
retirement benefits. It did not achieve itsidesired goal of méintaining the post-retirament
benefits. The Collective Agreements are niot violated where} as here, the Employer provides
notice of the change and implements that change after the ?n‘d of the Collective Agreement.

1
t

In deciding this, | specifically reject the Union’s contention‘téiat the application of the two

Collective Agreements taken together is tli\at the change may not be made. At the time of the

signing of the second Collective Agreement, the Union was . aware that the Plans had been

modified such that the post-retirement be;neﬁts would be phased oyt starting in January, 2012.
i3
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1 also reject the Employer’s contention as to what are the Plans. There was a dispute between
the parties as to what exactly are the Plans referred to In Article 25.01. The Union is correct
when it states that the Plans are the Iegail documents that the Employer negotiates with the
insurer and not the postings the Employer makes to its owT internal intranet in respect of
benefit coverage. l i
Given my decision above, | need not consider the bargainin’g history. However, | do not find
that the language of the Collective Agreement in respect oﬁ the entitlement to eliminate post-
retirement banefits is either patently or latently ambiguous. The fact that thereis a

disagreement as to how the language operates is not enough.
; I

Given, however, the significant amount oif evidence called ‘a"nd arguments made, | think it is
helpful to the parties to make the followfng comments. ) also considered the recent decislon
between the parties in respect of the sanfne provision of the' same Collective Agreement by
arbitrator Burkett dated January 15, 2010 which found that the provisions of Article 25 were at
least latently ambiguous. He was determmmg adifferent matter, and that was the entitlement
to arbitrate benefit entitlement disputes} In finding that hﬁ should refer to bargaining history
when interpreting Article 25 of the Collectwe Agreement, he wrote, as follows, at page 20 of
that Award: ;

“Given the myriad of different arrangements that may be negotiated for the provision
of benefits to employees, given the difficulty in determining:intention with respect to
incorporation and/or dispute reso:Iution under the various types of arrangements and,
indeed, given the contentious history between these parties:in this regard, as evidenced
by the prior awards, | have no hesitation in finding article 25 to be at least latently
ambiguous. 1t is [atently ambiguous both as to whether the details of the various plans
are incorporated by reference and as to whether the intention of the parties Is that
individual claims to entitlement are to be arbitra'tedTunder» the collective agreement,
determined in some forum or left to the sole discretion of the agent or the Employer.”

This decision was made between the confmencement and contlusion of this hearing. | note
that none of the latent ambiguities found§ by arbitrator Burkett are issues before me in respect
of my interpretation of Article 25,

There were two main arguments based oﬁ the bargaining history. The first is the allegation by
the Union that a pattern had emerged from the prior bargailing sessions in respect of changes
to benefit Plans. The allegation is that, as a result of such pattern or practice, the Employer was
‘not able to eliminate the post-retlrement‘beneﬂts without. pecnﬂcally bargaining the change.

14
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Having reviewed the evidence, | reject th;is argument for t\é{/o reasons, First, it is not evident
that a practice was established, | do notifind that there was a clear pattern of bargaining in
respect of prior changes to the benefit Pl:ans. Second, even if a pattern was established such
that the Union could rely on a practice, ti\at was brought to an end by the Employer’s
announcement of the phased-in elimina{ion of post-retirement benefits.

The second main argument based on the bargaining histori%‘»wa; in respect of the round of
bargaining after the announcement of the elimination of pésst-retirement benefits that led to
Collective Agreement #2. Both parties td;ok the same fu nd?mental position that once the
announcement of the changes had been made, it was incumbent on the other party to make
changes to the Collective Agreament to rhaintain its positioln. In this regard, the bargaining
evidence was clear. The internal Union d:ivisions in respectof whether to accept or reject the
Employer’s offer {it was accepted) clearlv: demonstrated that the Union knew that it had not
achteved in bargaining the reintroductiorj {or the malntenaT'-ce) of post-retirement benefits.
From this | conclude that the Union accepted that it had the onus to change the Collective

Agreement at bargaining in order to prevent the elimination of post-retirement benefits,

Finally, | think it Is important to address the Union’s argument as to.what this means about
bargaining. It is not, as stated by the Uni{)n, that it needs tg arrive at bargaining and ask what is
changed, The obligation rests on the Em;;)loyer to state priAr to bargaining, as it did here, what
it intends to change so that the Union has a clear and unfet{ered oppertunity to negotiate In
respect of the proposed madifications. |

For the reasons provided above, the grie\(ances are dismissed.

Dated at Toronto, this 28" day of November, 2011,

e (QOM

Stepben Raymond
]
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